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CRIMINAL JURISDICTION UNDER THE AGREEMENT TO SUPPLEMENT 


THE NATO STATUS OF FORCES AGREEMENT WITH RESPECT TO 
TO FOREIGN FORCES STATIONED IN GERMANY* 


Speech By - Mr. Richard S. Schubert, Hq USAFE 


INTRODUCTION 


It is exactly six years almost to the day - because it was the 20th 
of October 1953 - that I discussed before a similar gathering of 75 
military lawyers the forerunner of the supplementary arrangements with 
Germany to the NATO Status of Forces Agreement. This forerunner was, 
of course, the set of four agreements or conventions, called the Bonn 
Conventions, and a special Tax Agreement. Then as now, the provisions 
which I discussed were not in force as yet. But whereas in 1953 nobody 
believed that the Bonn Conventions would ever go into effect, and my 
speech was merely considered a nice exercise on intergovernmental or 
status of forces agreements, we all think today that the German Forces 
Arrangements (GFA's) will go into effect next year. 


It seems to me that for the benefit of those of you who are really 
brand new in this kind of work here, I'd better give an outline of the 
history of our presence in and relations with Germany since the end of 
the Second World War, leading up to this present document, the GFA's. 


HISTORICAL REVIEW 


When our troops occupied Germany in 1945, first a belligerent and 
subsequently a peaceful military occupation regime was established, 
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of a kind which had no precedent in international law. An in- 
struction from Washington at that time told lawyers of the Office 
of the Military Government for Germany (OMGUS) not to apply the 
rules of the Hague Convention to the present occupation in any 
other manner than by analogy, and never to agree that those rules 
were directly controlling the type of occupation set up in Germany. 
The main difference between the old style and the new one was that 
international law visualized merely one form, i.e. the belligerent 
occupation, which was supposed to change quickly into either re- 
assumption of government by the defeated nation, or to outright 
annexation. An occupation which lasted for exactly ten years 
without either of the above consequences, and which in Berlin is 
still continuing, was without precedent. When, therefore, the 
policy of the United States towards Germany started to change in 
1946, thought was given to establishing slowly self-government 
among the German people, starting at local level. When the Soviets 
seceded from the occupation of Western Germany, the three remain- 
ing powers went ahead and established a free Western German State 
and government in their zones of occupation. Naturally, such a 
government could not exist in the atmosphere and under the system 
of an outright military occupation. The Military Government was, 
therefore, changed to a High Commission system, with a civilian 
High Commissioner under the State Department. The Occupation 
Statute, an instrument of self-limitation, laid down the rules 
which the occupying powers committed themselves to obey in their 
continuing administration of Western Germany. This Occupation 
Statute resulted in the enactment on the part of the Allied High 
Commission of numerous laws, directives, and so on, which covered 
the main areas of the Allied administration of Germany with settled 
rules, and included also an Occupation Costs Manual. This limited, 
in particular, the amount of money and free goods and services which 
the German people were to contribute to the military establishment 
of the three occupying powers on their territory, and enabled the 
Germans to provide for appropriate budgeting. Simultaneously, 

in May 1949, a new provisional German Federal Constitution, called 
the Basic Law, was promulgated and is still in existence today. 
(The more dignified term "Constitution" has been reserved for the 
document which will, one day, apply to a unified Germany. ) 


The Bonn Conventions, the set of intergovernmental agreements 
under which we operate today in Germany, include indeed a large 
part of the laws which had been established by the Occupation 
Statute, the Occupation Costs Manual, and the implementing legis- 
lation. 


The Bonn Conventions were concluded and agreed upon in 1952, 
but went into effect on 5 May 1955 in a slightly changed version 
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(I would say about 10% of its provisions were changed) by means of 
the Paris Protocol of 1954. This added a fifth Convention on the 
presence of foreign forces in the Federal Republic of Germany. 


The Bonn Conventions were considered by the occupying powers 
to return sovereignty to the Federal Republic of Germany, which 
was thereby admitted as a full-fledged member of the family of 
nations. 


The Germans, however, were never quite satisfied with the 
provisions of the Bonn Conventions, claiming that they were too 
much patterned after the occupation regime and that they incor- 
porated the rules laid down in the occupation legislation. One 
day after 5 May 1955, Germany joined, as a sovereign nation, the 
North Atlantic Treaty Organization. 


This was done in response to an invitation which the United 
States communicated, on behalf of all parties to the Paris Protocol, 
to the Federal Republic of Germany to accede to the North Atlantic 
Treaty. On the same day, the German Federal Republic deposited 
its instrument of accession to the North Atlantic Treaty, and the 
Protocol thereon was proclaimed by the President on 16 August 1956. 


I should like to stress at this time that the accession of 
Germany to the NATO did not carry with it its accession to the NATO 
Status of Forces Agreement, an agreement which the parties to the 
North Atlantic Treaty Organization concluded to define and regulate 
the legal status of the forces of one contracting party when stationed 
in the territory of another contracting party. 


THE GERMAN FORCES ARRANGEMENTS 


Paragraph 1(b), Article 8, of the leading Bonn Convention, the 
so-called Relations Convention, already provided that the two basic 
"Status of Forces" conventions, the Forces Convention and the Tax 
Agreement, shall go out of existence as soon as new arrangements 
have been concluded, based on the NATO Status of Forces Agreement 
of 19 June 1951, supplemented by such provisions as are necessary 
in view of the special conditions existing in regard to the forces 
stationed in the FRG. (The Relations Convention is a kind of basic 
proclamation on the then new relationship between the former occupy- 
ing powers and Germany; the Forces Convention is the principal 
Military Rights and Facilities as well as a Status of Forces document 
supplementing it; the Finance Convention deals with the financial 
questions involved in the stationing of the troops in Germany; and 
the fourth Convention, the Settlement Convention, is an agreement 
liquidating all matters such as external and internal restitution, 











reparations, and other issues directly related to, and originating 
in the Second World War. ) 


The new Forces Arrangements will replace not merely the Forces 
Convention and the Tax Agreement, as visualized in Article 8, but 
also the Finance Convention. 


In the NATO Council Resolution of 5 October 1955, the Council i 
approved the accession by the Federal Republic of Germany to the 
NATO SOFA on condition that it will not deposit its instrument of 
accession to that agreement until after the parties to the supple- 
mentary arrangements have deposited their instrument of ratifica- 
tion, or approval, of these arrangements. This is the reason why 
the Federal Republic of Germany, although a NATO country, is not 
a party to the NATO SOFA as yet, and will become such a party only 
after the German Forces Arrangements have gone into effect. The 
German Forces Arrangements were negotiated between Germany and the 
sending States having troops in Germany, that is, in addition to 
the United States, the United Kingdom and France, Belgium, the 
Netherlands, Canada and Denmark. (The latter, however, dropped 
out when it withdrew its troops from Germany, and is not a signatory 
to the GFA's.) 


I would like to emphasize two points which are quite obvious 
but which are not always fully appreciated: 


-The Forces Arrangements do not stand on their own feet, but 
supplement the NATO Status of Forces Agreement. It is, therefore, 
not possible or practicable to attempt to solve a legal question on 
the basis of the German Forces Arrangements without reading them, 
in each case, in context with that particular provision of the 
NATO SOFA which they supplement. Sometimes, you may feel that a 
given provision of the German Forces Arrangements deals with a 
proposed question sufficiently, since it seems to be more specific 
than any of the provisions of the NATO SOFA dealing with the same 
or related problem. However, an attempt must be made in each case 
to interpret and construe the provisions of the GFA's in light of, 
and together with any corresponding or related provision of the 
NATO SOFA. 


-The other point I would like to mention is that the GFA's regulate 
the status of only six, i.e., the sending NATO States, exclusive of 
any other NATO countries. Therefore, if there were any Turkish, 
Italian or Greek soldiers in Germany, they will not be covered by 
the provisions of the GFA's, but merely by the provisions of the 
NATO SOFA proper. Of course, there might be Turkish or Greek 
soldiers attached to the USAFE for training or other purposes, 
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and, in that case, they might be classified as members of the U. S. 
Forces under the definition of the NATO SOFA. 


The German Forces Arrangements were signed by all the sending 
States and Germany on 3 August 1959, and will go into force thirty 
days after the date Germany deposits its instrument of accession 
to the NATO SOFA in Washington. 


In order to furnish to you complete and up-to-date information 
on the status of the German ratification of the supplementary 
arrangements and further to find out what, if any, plans are on 
foot on the German side with respect to the numerous implementing 
arrangements, I visited the legal department of the German Federal 
Ministry of Defense in Bonn, and talked to the Chief of the Inter- 
national Law Department and his Deputy, and upon their advice and 
with their help, contacted the action officer on the GFA's of the 
Federal Ministry of Justice, likewise in Bonn. The lawyers at the 
Federal Ministry of Defense are not engaged in the implementation 
of the jurisdictional provisions of the German Forces Arrangements, 
which is entirely within the province of the Federal Ministry of 
Justice. They furnished to me, however, very interesting and 
valuable information with respect to the time which they estimate 
as a possible date of the coming into force of the GFA's. They 
displayed independently from each other great pessimism on that 
score: they do not expect the GFA's to become effective until the 
end of 1960. The ratification bill with the explanatory statements 
of the Federal Government, they said, will be submitted to the 
Bundestag in November of this year. It will be debated in first 
reading, and then distributed to the various political committees 
(there are some 36 such committees) for their scrutiny of those 
areas coming within their competency. Thus, the Appropriations 
Committee will examine the GFA's with respect to the necessary 
budgeting; the Committee on Foreign Relations will review the pro- 
visions requiring diplomatic negotiations; the Finance and Tax 
Committee will study the question of taxes and customs, etc. The 
bill will then return to the House, where it will be subjected to 
two more readings. Considering the great interest of the German 
population in the subject matter and the forthcoming elections in 
1961, it is to be expected that a very great number of the members 
of the legislature will speak on the subject and voice the various 
views of their constituents. When the House has passed the bill, 
it will have to go to the Bundesrat, which represents the interests 
of the Federal States or Laender, and only thereafter will it 
become a law. 


The opposing parties to the GFA's contend that the Bonn Con- 
ventions were generally considered to be a continuation of the 





occupation regime rules; yet, the Bonn Conventions were only pro- 
visional in nature, slated for replacement. The GFA's, on the 
other hand, are final documents negotiated and agreed to by Germany 
in a full sovereign status, and are not much better than the Bonn 
Conventions, they say. The GFA's constitute a voluntary and, they 
feel, an unnecessary acceptance of the stringent rules of the Bonn 
Conventions and are far from what has been desired, that is, full 
equal status with the other NATO countries such as England and 
France. 


As against this, the position of the Federal Government will 
be that the agreement has to be accepted as it is, or rejected for 
the purpose of reopening negotiations, a practical impossibility, 
and German Government circles are, therefore, confident that the 
agreement will finally be ratified by the German Bundestag. 


THE PROVISIONS OF THE GFA'S ON CRIMINAL JURISDICTION AND RELATED 
SUBJECTS 


Due to the limited time I will not be able to discuss the 
provisions of the GFA's in their entirety, but have to restrict 
myself to those which are of the greatest interest to you, those 
that are the ones on Criminal Jurisdiction. 


It seems to me that one other provision is of importance, 
however, in connection with the operation of the provisions on 
criminal jurisdiction, that is the one on definitions, because it 
describes the category and scope of persons who will come within 
the jurisdiction of the one or the other power. The Bonn Forces 
Convention has its own set of definitions, which are probably 
broader than any we have in other countries. The German Forces 
Arrangements, however, do not have a new set of definitions replac- 
ing those contained in the NATO SOFA. There are two supplementing 
provisions to the definitions in the new Forces Arrangements: 
one, which enlarges the concept of "dependent" in the NATO SOFA, 
with respect to other relatives than those of wives and children, 
in that Article 11 considers a close relative of a member of the 
Forces or civilian component anyone who is depending on the member 
of the Forces or civilian component financially or for reasons of 
health, is supported by such member, shares the quarters occupied 
by such member and is present in the Federal territory with the 
consent of the authorities of the Forces. This would make any 
close relatives other than wives and children who come to Germany 
to live with their sponsor without permission of the Army, Air 
Force or Navy, mere tourists. 


A further novelty in the definition is that now a definite 
provision has been made for dependents who are left behind after 
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a member of the Forces or civilian component dies or leaves the 
Federal Republic territory on PCS. It confirms a previous practice 
which was that those dependents were treated for a 90-day grace 
period as dependents, but lost that status if they continued to 
remain thereafter in the Federal territory. 


THE CRIMINAL JURISDICTION PROVISIONS OF THE GFA'S 


The German Forces Arrangements supplement the NATO SOFA criminal 
jurisdiction system of Article VII, which has extensively been dis- 
cussed before. Here we will deal with six or seven topics: 


First, the criminal jurisdiction formula, Article 19 of the 
GFA's; second, offenses punishable under the laws of the sending 
State, Article 17; third, determination of "official duty," Article 
18; fourth, custody, Articles 20-22; fifth, presence of a national 
representative, Article 25; sixth, place of trial, Article 26; and 
last, mutual assistance during pre-trial proceedings, Article 24. 


Criminal jurisdiction is, therefore, treated in Articles 17 to 
27, with related provisions in Articles 28 to 39. The provisions 
of those articles are further implemented by Agreed Minutes and 
Declarations concerning the supplementary arrangements which are 
likewise binding upon the representatives of the contracting parties 
in administering the German Forces Arrangements. They are further 
to be interpreted, where possible, in accordance with the record 
of the negotiations, and the intent of the negotiators expressed 
therein. A collection of extracts from the summary records was 
issued by the General Secretariat on 20 April 1959; the rest of 
the records are contained in some hundreds of minutes of the meetings. 


Bilateral agreements have been concluded by the United States 
with NATO SOFA countries, wherein it obtained general waivers of 
their jurisdiction designed to facilitate the operation of the 
NATO SOFA request for waiver system. In such a general waiver, 
the receiving State normally agrees to waive, upon specific request 
of the U.S. authorities to be made in each case, its primary right 
to exercise jurisdiction under Article VII, except where it determines 
that it is of particular importance to it to exercise that juris- 
diction. Further relaxation has frequently been accomplished in 
actual practice. Thus, e.g. in the Netherlands, minor, particular- 
ly traffic, cases never come to the attention of the U. S. Forces 
other than by notification through the Dutch police authorities. 
Such a notification ordinarily points out the offense committed 
by a U. S. airman, transmits the police dossier, and requests the 
U.S. Forces to take appropriate disciplinary or other action, and 
to advise the Dutch authorities of the subsequent outcome of their 





action. Such a notification constitutes in effect a waiver of 
jurisdiction without prior specific request therefor. In all 
other cases of major importance, however, the U.S. Forces, upon 
obtaining knowledge of the case, immediately file a request for 
waiver of jurisdiction with the Netherlands authorities. 


A novel way has been found in the case of the German Forces 
Arrangements. Here, the Germans waive their primary right to 
exercise jurisdiction in its entirety in the agreement, and reserve 
merely the right to recall their waiver in cases where they feel 
that, by reason of special circumstances in a specific case, major 
interests of German administration of justice may make the exercise 
of German jurisdiction imperative. An Agreed Minute to Article 
19 states that, in particular, the following cases will be con- 
sidered for recall: Political offenses, i.e., (1) offenses with- 
in the original jurisdiction of the Federal Supreme Court of Justice, 
and (2) those which are to be prosecuted by the German Federal 
Prosecutor General. (Those offenses first referred to are treason; 
attempt on the life of a foreign statesman; subjecting Parliament 
to duress; misprison (failure to discharge the duty prescribed in 
Section 138 of the German Criminal Code to reveal to the proper 
authorities a contemplated or completed commission of certain 
felonies where one has creditable knowledge thereof); and finally, 
genocide, which is the crime of killing or inflicting severe bodily 
injuries on members of a national, racial, or religious group with 
intent to liquidate that group. The crimes within the jurisdiction 
of the Chief Federal Prosecutor are dissemination of treasonable 
literature; endangering the State; espionage; jeopardizing the defense 
of the country; participation in prohibited associations; abduction; 
inducing political persecution; and defiance of a decision made by 
the Federal Constitutional Court. ) 


Of common crimes, the following offenses will be subject to 
recall: offenses causing the death of a human being; commission, 
or attempt to commit, and participation in, robbery and rape. This 
does not apply, of course, to any of the above offenses when they 
are directed against members of the Forces, civilian component,. or 
dependents, since they then come within the U.S. primary right to 
exercise jurisdiction and, hence, are not the object of a waiver or 
recall of waiver on part of the German authorities. 


Since the German authorities must be notified by the U. S. 
authorities of the occurrence of an individual case which comes 
under the general waiver, in other words of any off-duty offense, 
it is provided that the German authorities may recall their auto- 
matic waiver by filing an appropriate statement with the U.S. mili- 
tary authorities, within a period of 21 days after receipt of that 
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notification, or within any shorter period which we might pro- 
vide in cases of minor importance by implementing arrangement with 
them. Where they have heard of the offense prior to notification 


by the U. S. authorities, they may recall their waiver right there 
and then. 


In cases of offenses of minor importance, agreement may be 
reached also to dispense with the notification entirely. 


The question will arise, of course, what will happen if the 
Germans wish to recall jurisdiction in a given case, and we do not 
want to grant it? Who has the last say? In that event, the GFA's 
visualize diplomatic negotiations. The U.S. Embassy may make 
representations to the Federal Government which is authorized to 
make the final decision, giving equal consideration to the interests 
of the German administration of justice and the interests of the 
sending State. U.S. and German views might differ with respect to 
the legal significance of the general automatic waiver of juris- 
diction and its recali. The provisions of Article 19 could certain- 
ly be interpreted to vest jurisdiction in the U.S. authorities by 
virtue of the general waiver so as to let those authorities retain 
jurisdiction in instances in which they dispute a recall of juris- 
diction made by the German authorities until an understanding has 
been reached or until the German Federal Government has made its 
final ruling thereon in the exercise of its authority in the field 
of foreign affairs. The German side might assume the position that 
the recall operates as a withdrawal of jurisdiction so that from the 


time of issuance of the recall, jurisdiction vests again in the German 


authorities. This would unnecessarily place the U.S. Forces in a 
defensive position although paragraph 3 of Article 19 would appear 
to place the burden upon the German side to show that the special 
requirements for recall exist in a specific case. 


The next item is the question: What are "offenses punishable 
under the law of the United States?" This, as you know, is a general 
prerequisite for the exercise of jurisdiction by the United States, 
since offenses punishable by the law of the receiving State, but not 
of the sending State, will be tried by the former, even where they 
were committed by members of the force, etc. On the other hand, we 
will never have jurisdiction over persons not subject to the U. S. 
military law, even where they commit a crime punishable by our law 
but not by German law. In this respect, Article 7 of the Fourth 
Amendatory Law to the German Criminal Code makes certain security 
offenses, when committed against U. S. interests, punishable as 
German offenses, and renders our Forces appropriate protection. 
(Formerly Annex A to the Forces Convention). 


Article 17 of the GFA's directs the German court authorities 
to suspend its proceedings in cases where determination of the 
authority entitled to exercise jurisdiction depends on establish- 
ment of whether the act concerned is an offense punishable under 
the law of the sending State, and to notify the U.S. authorities. 
The latter must, within 20 days after receipt of the notification, 
or in the absence of such notification at any time, submit to the 
German court or authorities a certificate stating whether or not 
the act is punishable by U.S. law and, if so, specify the penal 
statute including the penalty affixed to the offense. 


The German authorities may contest the validity of the certi- 
ficate in exceptional cases, up to and including the diplomatic 
level. I suggested at the last Interservice Legal Committee meeting 
that we furnish to the German authorities a German translation of the 
Uniform Code of Military Justice, possibly including suitable 
annotations, to give them a general idea of the type of offenses 
punishable under U.S. law, with a view to making this the basis of 
an arrangement dispensing with, or abbreviating the required certi- 
ficate in all those cases covered by the UCM]. The German action 
officer at the Federal Ministry of Justice agreed that such a device 
might make it possible to comply with the above provision of the 
GFA's by a mere citation of the number of the Article involved, 
and let it go at that. 


One difficult area would remain open, and that is the question 
of whether the Germans will be willing to accept the catch-all 
clause of Article 134, UCMJ, in lieu of the citation of a specific 
statute in those cases where infractions of German law are concern- 
ed and which are not punishable under any other Article applicable to 
the particular offense involved. The difficulty will be that Article 
134 adds another element to the punishable violation of the foreign 
law in that it requires that the act must constitute a disorder or 
neglect to the prejudice of good order and discipline or conduct 
of a nature to bring discredit upon the U.S. armed forces. 


Germans consider offenses within the meaning of the juris- 
dictional formula of the GFA's not merely those punishable by 
criminal statutes proper, such as the offenses set forth in the 
German Criminal Code, but also the multitude of penal provisions 
of the special tax and customs regulations, as to which it might 
be difficult to certify that the particular offense is punishable 
by U.S. law if the offense was committed in Germany against German 
interests. This applies further to administrative offenses and 
certain minor infractions of regulatory statutes punishable by a 
fine only. (Ordnungswidrigkeiten). 
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The question of whether an offense is punishable under our 
law or not has nothing to do, in my opinion, with the fact that 
another bothersome problem, that of who has criminal jurisdiction 
over German national wives of members of the force, will be solved 
by application of the Article VII formula to Germany. Since Para- 
graph 4 of that Article excludes any nationals of the receiving 
State from U.S. jurisdiction (unless they are uniformed members of 
the force), German wives will be subject to German jurisdiction. 
However, since the definition of dependents in Article I, NATO 
SOFA, includes nationals of the receiving State, German wives will 
nevertheless be entitled to the privileged status of members of 
the force or civilian component in any other respects such as PX 
and commissaries except criminal jurisdiction. 


Another certificate which is of great interest to you is the 
one which will have to be issued by the Commander-in-Chief, if not 
the U.S. Embassy, to certify that an offense has arisen out of the 
commission of an act or omission done in the performance of official 
duty. The determination will be made in accordance with U.S. law, 
but the certificate may be contested in exceptional cases by the 
German courts up to diplomatic level. It should be noted that 
offenses which, in the determination of the U.S. authorities, have 
been committed in the performance of official duty, come within the 
primary right to exercise jurisdiction and, hence, need not be 
notified to the German authorities. The need for such a certificate 
would, therefore, arise in cases merely where the German authorities 
heard of the offense through other channels and attempted to recall 
jurisdiction claiming that the offense was an off-duty offense, 
or else in those cases which were originally determined to be off- 
duty offenses and recall was granted and in which the accused member 
of the Forces subsequently raised before the German trial court 
official duty status in defense, resulting in a request for a U.S. 
duty certificate. The above does not mean that a duty certificate 
should not be immediately prepared upon obtaining knowledge of the 
offense and filed for possible future use. 


Now we come to the ticklish problem of custody (Article 20). 
First, we deal with temporary custody, not amounting to technical 
arrest. The United States military authorities may take into 
temporary custody Germans and other persons not subject to U.S. 
military jurisdiction (a) if caught in flagrante delicto (citizen 
arrest) where the person cannot be immediately identified or is 
fleeing, or (b) upon request by the German authorities, or by 
another sending State when the accused is a member of its force. 
Even if a person is not caught red-handed, he can be arrested if 
he attempts to commit an offense within a U.S. installation, or 


commits certain offenses directed against U.S. military interests, 
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as set forth in Article 7 of the Fourth Law amending the German 
Criminal Code, where German law enforcement agencies cannot be 
called in time and there is danger in delay. Such a person can 

be disarmed, searched, and evidentiary items in his possession 
seized. He is then to be delivered up together with the seized 
items to the nearest German authorities or authority of the other 
sending State. This will be of great benefit to us in those cases 
where individuals are found loitering around a secret U.S. installa- 
tion, and we want to take action against them. 


Now we come to pre-trial custody and technical arrest (Article 
22). Here, U.S. authorities will have custody not merely in those 


cases where they will exercise jurisdiction, but also where juris- 
diction is exercised by the German authorities, unless the offense 
was iad solely against the security of the German Federal 
Republic ("solely" means that mixed security offenses against both, 
U.S. and German interests are excluded). Where jurisdiction is 
with the German courts, the U.S. authorities will retain the accused 
member of the Forces in custody until release or acquittal by the 
German authorities or the commencement of his sentence. During 
that time, the arrested person must be made available to the German 
authorities for investigation and criminal proceedings. The Germans 
are authorized in that case to request a specific type of custody, 
such as confinement in a jail rather than to quarters, the reason 
being that an arrested person might otherwise attempt to suppress 
evidence. I believe that non-compliance with such a request from 
the German authorities might also result in a refusal by the German 
court which sentences the U.S. airman to credit him, in accordance 
with German law, with the period of pre-trial confinement in de- 
duction from the time he has to serve under the sentence. If the 
arrest of a U.S. offender has been made by the German authorities, 
they are required to hand him over to the U.S. authorities if the 
latter so request.- Custody of a U.S. offender by the U.S. author- 
ities for German court trial is, where possible, to be carried out 
in the vicinity of the German trial. 


The U.S. authorities must give sympathetic consideration to 
requests by the German authorities for the transfer to German 
authorities of the custody of a U.S. offender coming under German 
courts jurisdiction, or may accomplish such a transfer on their 
own initiative. These cases may in particular happen where the 
term of military service of a member of the Forces would terminate 
during the pertinent German investigation or trial. During pre- 
trial investigation, the problem of visitation of the U.S. offender 
will not arise since we will haye custody of him until acquittal or 
commencement of the sentence. The question of the presence of a 
U.S. representative will arise, however, during the above stage of 
the proceedings whenever the accused is brought before the German 
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investigating authorities or judge, and also during the actual 

trial. Since the German court trials are on principle public, the 
problem will be active only where the German courts would apply the 
provisions of the German Code of Criminal Procedure to exclude the 
public from the trial, on the grounds of German security requirements 
or because the offense to be tried was directed against public morals, 
or because it might involve the disclosure of trade secrets. Article 
25 of the GFA's assures us the right to have a representative present 
even in those cases. 


More complicated is the question of the presence of a U.S. 
representative during the pre-trial interrogations and investigation. 
One must realize that the German system of pre-trial investigation, 
like that of the French and other European countries, is more of 
an inquisitory nature, giving the prosecuting authority the upper 
hand and enabling him to build up his case to the point where he can 
be sure of getting an indictment. To further this interest of the 
prosecuting authority, the Defense Counsel may be and is sometimes 
excluded from those investigations, and is permitted to enter the 
case, inspect the file, and talk to the accused only after the 
Prosecutor has finished the build-up of his case. This is considered 
to be balanced by the fact that the investigation, in more important 
and difficult cases, is carried on by a professional investigating 
judge, who will explore also the evidence in favor of the accused 
so as to enable the court to render subsequently an objective decision 
on whether the charges filed by the Prosecutor should be accepted 
and the case go to trial or not. The presence of a U.S. representa- 
tive would appear to upset the above German procedure and was, there- 
fore, granted by the German negotiators only grudgingly and on prin- 
ciple. The extent to which the right of the U.S. representative to 
attend interrogations and other pre-trial investigations may be exer- 
cised, must first be stipulated in special arrangements between the 
U.S. and German authorities. This could be a general bilateral 
arrangement, or an informal individual arrangement at local level 
applying to one individual case at a time only. 


Finally, it is expressly provided in Paragraph ld, Article 25, 
that the German courts or authorities and the U.S. courts or author- 
ities will give each other notification of the place and time of the 
trial. Where a U.S. offender is tried for the commission of an offense 
coming under the general German waiver, which has not been recalled, 
the trial is on principle to be held in Germany, except where U.S. 
law provides otherwise, or where the United States intends to hold 
the trial outside of the Federal territory in case of military 
exigency or in the interests of justice, in which case it must notify 
the German authorities and give consideration to any German comments. 
Place and time of a U.S. trial outside of the Federal territory must 
be communicated to the German authorities, who will send a German 
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representative to attend the trial under similar conditions as those 
applicable to a U.S. national representative at German trials. Mili- 
tary exigency includes, in particular, cases where the offender com- 
mitted the offense during his temporary presence in Germany on train- 


ing exercises or maneuvers, and returned thereafter to the country of 
his permanent duty station. 


Implementation of the German Forces Arrangements, including the 
jurisdictional questions, comes probably within the exclusive com- 
petency of the Federal Government to handle foreign relations under 
Articles 32 and 59, German Basic Law (Federal Constitution). 


Under German Constitutional laws, only those provisions of an 
intergovernmental treaty or agreement which are self-executing by 
their language (Normative Vestimmungen) will become German domestic 
law upon enactment of the ratification law. The provisions, executory 
in nature, such as those which impose upon the Federal Government the 
duty to guarantee the existence of certain rights or privileges, 
require the enactment of carrying out legislation. It has not been 
decided as yet whether separate carrying-out laws will be submitted 
to the Bundestag, or whether it will be possible to incorporate the 
necessary domestic legislation in the general ratification law. The 
essential coordinating action between the U.S. and German authorities 
contemplated by the GFA's might possibly be undertaken at Federal 
level, and not at the Land Level. 


CONCLUSION 


From this short outline of the criminal jurisdiction provisions 
of the GFA's in conjunction with those of the NATO SOFA, you will note 
that the carrying-out of those provisions on your level, that is the 
Judge Advocate officers in the field, is not finalized at all. The 
various implementing agreements and arrangements have not even been 
initiated as yet. Nor has any definite planning been reduced to 
writing. Such planning would have to be monitored by Hq USAREUR as 
the headquarters primarily engaged in carrying out and representing 
the U.S. military interests in the German Federal Republic. These 
arrangements call for uniformity of approach on the part of the Army, 
Air Force and Navy, in view particularly of the necessary coordination 
with the wishes and desires of the German authorities. The forthcoming 
Interservice Legal Committee meeting will provide a good sounding board 
for that purpose. 


There is, in other words, a lot to be done with respect to the 
German Forces Arrangements, and it will require hard work on the part 
of all concerned, but particularly of U.S. legal officers everywhere, 
to make these arrangements a working tool which will assure that our 
stay in Germany will continue to be welcomed by the vast majority of 
the German population, and that the good relations which we have main- 
tained with the German authorities in the past will stay that way in 
the future. 
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ENTRAPMENT 


By 


Ist Lt. Ronald N. Boyce, ConAC 


INTRODUCTION 


Entrapment is not a new principle of law to the court-martial 
system.+ In ACM 2878, Mueller, 3 CMR (AF) 314 and Ambabo, 2 CMR 
(AF) 646, decided before enactment of the Uniform Code of Military 
Justice, Air Force Boards of Review held that the doctrine of entrap- 
ment applies when those who seek to entrap, plan the commission of 
the crime, and incite or lure an otherwise innocent person into 
committing it. 


This principle of military criminal law has its counterpart 
and is derived from the federal law. In the case of United States 
v. Sorrells, 287 US 435 (1932), the Supreme Court of the United 
States recognized that where federal or state authorities induce 
an otherwise innocent person to commit a crime, the law should not 
punish such a violation since the officials who are charged with 
enforcing the law are the motivating forces for its violation. 
The majority opinion in the Sorrells case based its reasoning for 
the principle on legislative intent. Thus, they held that Congress 
did not intend to punish a violator of a Federal Statute (in this 
instance a prohibition statute) where the inducement and the criminal 
design arose from Federal officials charged with the duty of uphold- 
ing the law. The concurring opinions adopted the theory of public 
policy in support of the rule and some Fedgral Courts have indicated 
that the rule may be based on due process. The Military Boards 
of Review and the Court of Military Appeals have not been uniform 


The author is a graduate of the University of Utah Law School 
and a member of the Utah Bar. 


_— example, see CM 236937, Kent, 23 BR 179. 


2 
Banks v. United States, 249 F 2d 672 (9th Cir - 1957). 
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in establishing a reason T the rule and have based it either on 
public policy3 or estoppel. In any event all the service boards 
and the Court of Military Appeals have been uniform in their feeling 
that entrapment methods are not the proper methods to be employed 

by military criminal investigators. 


ANALYSIS 


Under the Uniform Code, the doctrine of entrapment was first 
discussed by the Court of Military Appeals in United States v. Jewson, 
5 CMR 80. The facts of this case caused appellate defense counsel to 
raise a novel doctrine called "permissive entrapment." In this case 
an Army Officer in command of an artillery battery was charged with 
conduct unbecoming an officer under Article of War 95. The gist of 
the offense was that he knowingly permitted the showing of pornographic 
movies at a battery party. The evidence brought out at the trial 
showed that the Base Commander had knowledge of the intended party and 
that pornographic films were to be shown and that he did nothing to 
deter the battery commander from his planned operation. Nevertheless, 
after the showing of the films had started he interrupted the program 
and placed the battery commander under arrest. The Court of Military 
Appeals affirmed the conviction stating that the proposition that a 
commander who does not stop an offender from committing an offense 
which he has reason beforehand to suspect will be committed is not 
guilty of entrapment. The court limited the doctrine of entrapment 
to the theory of the Sorrells case, supra,? stating "the defense of 
entrapment has been available historically only to one who has been 
induced to commit a crime which he would not otherwise have committed-- 
that is, where the proposal to commit the crime originated with the 
arresting officers." The Court observed that there was no authority 
for a so called doctrine of "permissive entrapment." 


In ACM 4702, Norman, 5 CMR 675, an Office of Special Investigations 
informant had asked the accused to take some marijuana. The accused 
took some to try it out. The Board of Review stated that the doctrine f 
of entrapment is generally available as a defense where the criminal 
act was "conceived and instigated" by government agents and where there 
is no previous disposition towards the offense. The Board also noted 
that cases were not in agreement as to the nature of the defense, and 
indicated that each case would raise its own set of facts. To determine 
whether entrapment was present it adopted the following language of 

















ACM 4702, Norman, 5 CMR 675. 





United States v. Buck, 12 CMR 97. 


For a like result see CM 364954, Cowan, 12 CMR 374. 


18 





LNA NE PON LE LA COIN Ret rea RE a mG ARS LAE ON RIG Na BAN Hit BAER LIE NENA EEN ACLS LEASE SLO OC LORE NNER ALL i LONG P NA  R ett AE Cem Ne t8Nont OO N 





Judge Learned Hand in United States v. Chiarella (1950), 184 F2da903, 
(reversed on other grounds) 341 US », 95 L ed 1370): “It is true 
that the law is not as definite as one might wish as to what pro- 
vocation constitutes an 'entrapment' but we tried to state the up- 
shot of it in United States v. Becker, [62 F2d 1007] and we revert 

to that now. We said then, .. . that it was not a defense if the 
accused was already engaged (1) in 'an existing course of similar 
criminal conduct'; (2) had ‘already formed a design to commit the 
crime or similar crimes' or (3) was willing to do so 'as evinced 

by ready complaisance' ". The Board said that the facts in the instant 
situation did not show a course of conduct on the part of government 
agents that was shocking to a proper sense of justice. It noted that 
there was an absence of repeated and persistent solicitation as was 
present in Sorrells, and, further, that the accused readily complied 
with the request of the agent. The Board, therefore, held that the 
evidence was legally insufficient to show entrapment. 


In CM 347811, Stewart 7 CMR 221, it was held that entrapment 
is not raised in the absence of a showing that the crime was 
induced, conceived, instigated or suggested by someone other than 
the accused. Such words as "ensnare", "induce", and "persuade" 
are common to the ee of conduct by which the acts of government 
agents will be tested.° Courts speak of entrapment as "detestable", 
"indecent", "to be deplored", "intolerable", "unconscionable." 


In the case of United States v. Buck, 12 CMR 97, the Court of 
Military Appeals gave consideration to just how far agents of the 
government could go before they were guilty of conduct that would 
be deemed entrapment. They also considered decisions of the Federal 
Court as to what conduct was permissible in catching criminals before 
the doctrine of entrapment was brought into play. The court observed 
that there were three situations in which persons in authority osten- 
sibly lend their support to the commission of a crime solely to 
apprehend and punish another. They are: (1) When one intent on the 
commission of a crime is afforded ample opportunity to rush to his 
own destruction and authorities having set a trap to catch him, 


See CM 357297, Hansen, 8 CMR 231. 


Butts v. United States, 273 F 35. (8th Cire - 1921). For an excellent 
discussion of the policy of doctrine of entrapment and the legal basis, 
therefore, see 49 Journal of Criminal Law, Criminology and Police 
Science, p. 447. 
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smooth his path but do not otherwise accelerate his progress; 

(2) This situation is somewhat similar to the first but the indi- 
vidual using the lawful trap or strategy overreaches himself so 

as to negative a specific intent required for the particular crime 
and thus the crime itself; and, (3) Where a crime is conceived by 
the authorities and they lure an otherwise innocent person into the 
commission of that crime, entrapment is complete. 


In the first two situations the person trapped intended the 
crime, which common denominator, distinguishes them from the third 
situation which is entrapment. The court relied upon the theory 
of estoppel to support the reasoning of the doctrine of entrapment. 
In this instance, since the criminal design had already originated 
in the mind of the accused, the defense of entrapment was not raised 
because the government did no more than provide the means by which 
the criminal design could be accomplished. 


In CM 365138, Stevens, 13 CMR 220, the accused was charged with 
taking indecent liberties with a child. In this case the accused 
had made improper advances to a twelve year old child, who told his 
mother, who contacted the Criminal Investigations Division. The CID 
then. arranged for the child to be in a position whereby he would 
meet the accused. Although the child did not resist the preliminary 
advances of the accused, there was no solicitation on his part 
towards indecent behavior. The Board stated that the issue of en- 
trapment was raised but held that since the evidence indicated that 
the accused had already committed one such offense and had a previous 
disposition towards the offense, the defense of entrapment clearly 
failed. The amount of evidence that has been required to sustain 
the defense of entrapment as a matter of law has been considerable. 


In NCM 295, Smith, 14 CMR 524, a Navy Board of Review held that 
the accused had been entrapped as a matter of law. The accused was 
solicited by another enlisted man to try to obtain some marijuana. 
The solicitation was motivated by a request of the enlisted man's 
commanding officer. The initial solicitation was in the month of 
July. Two or three days later the same person asked the accused 
about obtaining some and asked the accused if he had enough money. 

He also provided the accused with $10.00, whereby he could accomplish 
the purchase of the drug. During an elapsed period of about twenty 
days, the accused was solicited approximately two times a week to 
obtain the drug. Around the 4th of October the accused indicated he 
had a package. On the 10th of October the enlisted man asked the 
accused for the package and repeatedly pressed him for the package 
until the accused obtained it from his locker. There was no evidence 
indicating that the accused had had any previous connection with mari- 
juana. It appeared that the unlawful act was conceived by an 
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agent of the government, and solicitedly solely and repeatedly 

by him. The Board of Review held the conduct of the agent to be 
unconscionable and entrapment as a matter of law. The distinction 
between an individual who first suggests the crime and an indiyidual 
to whom the crime is first suggested is certainly a valid one. In 
ACM _S-8287, Harrison, 15 CMR 625, an OSI agent had asked the accused 
to obtain marijuana and had given him money with which to make the 
purchase; the court indicated that where continued persuasion or other 
pretense to induce the act is present, entrapment may be claimed, but 
that where there is a pre-existing design, a decoy may be used to afford 
an opportunity for the person to commit a crime. The court found that 
the accused did have a pre-existing criminal design. 


In United States v. Hawkins, 19 CMR 261, the Court of Military 
Appeals considered, among other errors, the failure of the law officer 
to allow the defense to present evidence upon an issue of entrapment. 
The accused was tried and convicted for possession of marijuana. An 
informer of the government had induced the accused to obtain marijuana 
and had paid the accused a sum of money supplied by the Criminal Investi- 
gations Division from which the purchase was to be made. The court 
recognized that where evidence of similar conduct was before the court, 
which indicates a pre-existing design, or where the accused readily 
accepts the proposition, entrapment is not raised. In this instance, 
it was error for the Law Officer to exclude evidence offered to show 
the extent of inducement. It would seem to be the better rule in 


light of Hawkins, supra, and United States v. Horne, 26 CMR 381, to 
allow the defense wide latitude in inquiring into the issue of entrap- 
ment and to instruct on the issue whenever the initial request for 

the wrongful act emanates from the government. 


Where an accused shows reluctance as distinct from delay in 
performing a criminal act, the issue is probably raised, but if the 
reluctance is based upon a feeling that the criminal proposition 
cannot be carried off without detection as distinct from an abhorrence 
or moral disavowal of the act, the issue is not raised.? In United 
States v. McGlenn, 24 CMR 96, the Court of Military Appeals placed 
a requirement on the government before it could justify the use of 
decoys or inducing devices. The court said that béfore tempting a 


Compare United States v. Tamas, 20 CMR 218; United States v. Buck, 
supra; ACM 8212, Cascio, 16 CMR 799; Emerson, 16 CMR 690, with United 
States v. Smith, supra; and ACM §-8087, Harrison 15 CMR 625. 
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person with crime the government must have reasonable suspicion 
that the accused was engaged in criminal conduct. In this regard 
previous acts or susp}¢ion, arrests, and allegations might be ad- 
missible in evidence. It is interesting to note that the Navy 
Board of Review in the McGlenn case had indicated that the accused 
had prior conduct of connection with marijuana. Apparently the 
failure of the prosecution's proof in this case, as determined by 
the Court of Military Appeals, was that the prosecution had not 
demonstrated that the normal or reasonable belief of criminal 
activity was known to the government prior to the solicitation. 


It should be remembered that the essential elements for a 
defense of entrapment are the solicitation and inducement by the 
government based upon reasonable belief that the solicited person 
is engaging in criminal activity and that in weighing the question 
of whether the design or inducement was the will of the officials 
rather than the offender, the court may consider ready compliance, 
existing criminal conduct, and other evidence which would negative 
the accusation that the accused was an otherwise innocent person. 


It is submitted that where the evidence demonstrates previous 
convictions or previous conduct showing a disposition towards an 
offense that the door to the defense of entrapment should not be 
closed as a matter of law; nor should the fact that the accused 
has readily complied with a single solicitation, or solicitation 
over a short period of time, preclude a claim of entrapment as 
a defense. All relevant facts surrounding each case should be 
considered to determine whether the design was one merely of ac- 
quiesence by an accused due to surrounding circumstances and pressures; 





See McGlenn, supra; ACM 13419, Alexander, 24 CMR 533; United States 


v. Wolf, 25 CMR 399. 
sia 
The admissibility of previous misconduct to dispel the issue of 


entrapment has been much shadowed by the United States Supreme | 
Court in Marshall v. United States, 360 U.S. 310. The court there 
decided it was error for evidence of the accused's previous mis- 
conduct of a similar nature to get into the juror's hands after 
the trial judge had excluded it. The court might have affirmed 
the lower court conviction by holding that the trial judge was 

in error in refusing the evidence when proferred by the government 
and hence no prejudice resulted from its being placed before the 
jurors later. Although the court decided the case on their super- 
visory power over the lower court, their reversal giving support 
as it does to the lower court's exclusion casts doubt on the use 
of previous convictions to combat entrapment claims. 
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or was one welcomed and accepted with full understanding. It is 
certainly conceivable that an hour's time may be sufficient to 
force an otherwise law abiding person into committing a criminal 
act when such inducements as command pressure, economic pressure, 
or non-military social pressures are pushed to their extremes. 

It is submitted that the rules providing for demonstration of 
ready compliance, pre-existing conduct, etc., should be consider- 
ed rules of evidence to be afforded what weight a court-martial 
may desire. They should not be deemed rules of law for closing 
with finality the issue of inducement. 


PROCEDURAL MATTERS. 


It is uniformly held that a person cannot avail himself of the 
defense of entrapment where he denies the commission of the offense. 
Before the defense of entrapment may be raised, the accused must 
admit the commission of the offense, and defend upon the claim that 
the commission was because of the inducement and solicitation by 
responsible officials. This rule has been adopted by the Court of 
Military Appeals .12 The Court has indicated that where an accused 
denies the commission of the offense even though the evidence 
raises a possible inference of — the Law Officer need not 
instruct on the issue of entrapment. 


The Boards of Review and the Court of Military Appeals have not 
been unduly severe in their definition of what a government official 
is for the purpose of raising the issue of entrapment. Thus, it 
has been held that an OSI informer may be an agent or official of 
the government. In addition, another enlisted man asked to conduct 
an es by a commanding officer may be deemed a police 
official. However, in the case of United States v. Wolf, 25 CMR 
399, the Court of Military Appeals upheld an Army Board of Review's 
decision to the effect that where a service club NCO takes it upon 
himself to induce an accused to commit an offense, if at the time 
of inducement no higher official has sanctioned the conduct and 
investigative duties are not normally the functions carried on by 
such a person, that individual may not be considered an agent of 
the government for raising the issue of entrapment. 


12 

United States v. Bouie, 26 CYR 8. 
is 
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Law 4702, Norman, 5 CMR 675. 


Ncw 295 Smith, 14 CMR 52h. 





Another procedural aspect where the issue of entrapment tactics 
may be involved is during the mitigation portion of a court-martial. 
In CM 395479, Germain, 23 CMR 566, a Board of Review found that though 
the issue of entrapment was not raised the entrapment-like circumstances 
employed by government agents, that is, staking out an automobile in 
an effort to attract a thief, were sufficiently opprobrious to reduce 
the sentence. Thus, the doctrine of entrapment has such ramified 
potentialities as to be invaluable to a defense counsel, and woe be 
unto the defense counsel who does not avail himself of such a defense .16 
Where a defense counsel does not avail himself of the defense or at 
least explore it before the court he may be guilty of failing to 
properly represent his client. 


* * * 


Violation of U.S. Custom's Law 


"Violations of U.S. Customs Laws, primarily involving the illegal 
importation of alcoholic beverages, indicate a lack of indoctrination 
in, and enforcement of, existing USAF Regulations. Air Force Regula- 
tions 76-29, "Border Clearance" provides that persons in the service 
of the United States who remain beyond the territorial limits of the 
United States for a prescribed period of time are authorized free entry 
of no more than one wine gallon of alcoholic beverages. Individuals 
who attempt to enter additional amounts subject themselves to severe 
fines and possible indictment for trial in a federal court, followed 
by administrative or disciplinary action by the USAF. The severity of 
violations of U.S. Customs Law is exemplified most vividly in Title 18, 
U.S. Code, Annotated, which provides in part that any person who know- 
ingly and willfully smuggles or clandestinely introduces any merchandise 
into the United States, with intent to defraud the Government, shall be 
fined not more than $10,000 or imprisoned not more than five years, or both.’ 


"Air Force aircraft must not be utilized to transport the merchandise 
in question. Aircraft commanders are therefore reminded of their respon- 
sibility for insuring the completion of necessary aircraft, passenger 
and crew member border clearance forms (Par. 21, AFR 76-29)." 


"To prevent violations of U.S. Customs Laws, Air Force commanders 
overseas must insure that assigned and transient personnel are familiar 
with the Air Force Regulations and Federal Statutes regarding the impor- 
tation of merchandise into the United States." 


(From TIG Brief Number 23, Volume XI, 13 November 1959) 


16 


United States v. Horne, 26 CMR 3&1. 
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ADMISSIBILITY OF BLOOD ALCOHOL TESTS 


By 
Major Albert R. Kuehl, ATC 


In the case of United States v. Musguire, 9 USCMA 67, 25 CMR 329, 
the Court of Military Appeals held that an order of a superior officer 
to Musguire directing the removal of his shirt and the submission to a 
blood alcohol test was illegal. The court held that the order was 
illegal since under Article 31 of the Uniform Code of Military Justice, 
no person can be ordered to make a statement regarding an offense of 
which he is accused or suspected, and that the word "statement" in- 
cludes actions as well as verbal utterances. They further stated that 
the order was illegal because a lawful command must relate to a military 
duty and it is not the duty of a person to assist in the production of 
evidence which may convict him of a crime. The majority opinion speci- 
fically stated that they were not deciding the question as to the ad- 
missibility of the results of a blood alcohol test obtained in viola- 
tion of Article 31. It is believed that the issue of admissibility 
was settled by the recent case of United States v. Forslund, 10 USCMA 
8, 27 CMR 82, in which the court stated: 


"Counsel have referred to the author judge's 
separate opinion concurring the result in 

the Jordan case, supra. In that opinion, the 
issue of admissibility was not reached because 
the only question in the case dealt with the 
validity of the order. Here, the question of 
admissibility is specifically raised and we 
have no hesitation in finding that where 
evidence is secured in violation of any of 
the provisions of Article 31, supra, it is 
inadmissible." 


Appellate counsel for the government in the Musguire case relied 
upon the United States Supreme Court's decision in Breithaupt v. 
Abram, 352 U.S. 432, 1 L. Ed. 448, 77 S. Ct. 408. The Court of Military 
Appeals restricted this decision to the question of due process in 
accordance with the Fourteenth Amendment to the Constitution, and 
stated that the Supreme Court had not decided the question of admis- 
sibility of a blood test obtained without the accused's consent in 
the federal courts. Some issue may be taken with the Court of Military 
Appeals statement that this question was not decided in view of the 


The author is a grudate of Baylor University Law School and a 
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following language which is contained in the majority opinion: 


"To be sure, the driver here was unconscious 

when the blood was taken, but the absence of 
conscious consent, without more, does not 
necessarily render the taking a violation 

of a constitutional right; .. . . The test 

upheld here is not attacked on the ground 

of any basic deficiency or of injudicious appli- 
cation, but admittedly is a scientifically 

accurate method of detecting alcoholic content 

in the blood, thus furnishing an exact measure upon 
which to base a decision as to intoxication. 

Modern community living requires modern scientific 
methods of crime detection lest the public go 
unprotected. The increasing slaughter on our highways, 
most of which should be avoidable, now reaches 

the astounding figures only heard of on the 
battlefield. The States, through safety measures, 
modern scientific methods, and strict enforce- 

ment of traffic laws, are using all reasonable 
means to make automobile driving less dangerous. 

As against the right of an individual that his 
person be held inviolable, even against so slight 
an intrusion as is involved in applying a blood 
test of the kind of which millions of Americans 
submit as a matter of course nearly every day, 

must be set the interests of society in the 
scientific determination of intoxication, one 

of the great causes of the mortal hazards of the road. 
And the more so since the test likewise may establish 
innocence, thus affording protection against the 
treachery of judgement based on one or more of 

the senses. Furthermore, since our criminal law 

is to no small extent justified by the assumption 
of deterrence, the individual's right to immunity 
from such invasion of the body as is involved in 

a properly safeguarded blood test is far outweighed 
by the value of its deterrent effect due to public 
realization that the issue of driving while under 
the influence of alcohol can often by this method 
be taken out of the confusion of conflicting 
contentions.” 


It is believed that the above-quoted language indicates that the 


Supreme Court of the United States would allow the admission of the 
results of a blood test in federal courts even though this blood test 
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may have been taken without the consent of the accused. This belief 
is also based upon the case of Holt v. United States, 218 U.S. 2h5, 


31S. Ct. 2, 54 L. Ed. 1021, in which the Supreme Court stated the 
following: 


"Another objection is based upon an extravagant 
extension of the 5th Amendment. A question arose 

as to whether a blouse belonged to the prisoner. A 
witness testified that the prisoner put it on and it 
fitted him. It is objected that he did this under 
the same duress that made his statements inadmissible, 
and that it should be excluded for the same reasons. 
But the prohibition of compelling a man in a criminal 
court to be witness against himself is a prohibition 
of the use of physical or moral compulsion to extort 
communications from him, not an exclusion of his 

body as evidence when it may be material. The 
objection in principle would forbid a jury to look 

at a prisoner and compare his features with a 
photograph in proof. Moreover, we need not consider 
how far a court would go in compelling a man to 
exhibit himself. For when he is exhibited, whether 
voluntarily or by order, and even if the order goes 
too far, the evidence, if material, is competent." 


The Holt case was cited as authority in the case of McFarland v. 
United States, (1945) 150 F. 2d 5935 80 U.S. App. D.C. 196, Rehearing 
Denied 66S. Ct. 472, 526, 326 U.S. 788, 327 U.S. 814, 90 L. Ed. 

478, 1033. The McFarland case concerned a Marine who was convicted 
for murder in the commission of rape. One of the grounds alleged 

upon appeal was that the jury had heard something about blood being 
discovered on the accused's body after the crime had been committed. 
This blood was discovered during an examination to which the accused 


had submitted in compliance with a military order. The United States 
Court of Appeals for the District of Columbia held as follows: 


"Blood was discovered on appellant's body after 

the crime, by an examination to which appellant, 

an enlisted man, submitted under a military order. 
Though the court ruled out this evidence and 
instructed the jury to disregard it, the jury 

had heard something about it and may have been unable 
to disregard what they had heard. However, we think 
the evidence was admissible." 


Several states have recently passed legislation which implies 
consent to a blood test by all applicants for a state operator's 
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license, and if later the applicant is arrested for operation of a 
motor vehicle while under the influence of intoxicating liquor and 
refuses to submit to the blood test, then his operator's license 

will be suspended. This legislation, as of this date, has withstood 
all attacks upon its constitutionality. By way of argument to uphold 
our position that blood tests obtained without consent of the accused 
are admissible in Federal Courts, what would happen if a state de- 
cided to extend this legislation to include a requirement that the 
individual also give a statement to the arresting officer and that 
refusal to do so would be grounds for suspending the operator's 
permit? It is sincerely believed that if such provision was added, 
the Supreme Court would quickly hold that it was a violation of the 
due process provision of the Fourteenth Amendment, and, therefore, 
would be illegal. They would hold that such legislation was illegal 
due to the fact that it required a person to furnish evidence when 
accused of a criminal offense. By analogy we must conclude that 

the Supreme Court has held that the taking of a blood sample without 
consent does not violate the due process provision of Amendment XIV 
nor the right against self-incrimination as contained in Amendment V 
of the Constitution of the United States. 


It is realized that: we must accept the decisions of the Court 
of Military Appeals as being final where an order requiring an 
accused to submit to a blood alcohol test is involved but is strongly 
urged that we not extend this ruling and make the results of all 
blood tests inadmissible unless the accused has been advised of his 
rights under Article 31, and after so being advised, has consented 
to the withdrawal of the blood. The opinion by the Court of Military 
Appeals in the Musguire case did not go this far, and the question - 
of admissibility where an order is not involved must still be deter- 
mined. Normally, an individual who is intoxicated should not be 
given an order; and if a blood sample is desired, one should be 
taken in accordance with procedures applying to the routine withdrawal 
of blood by the base hospital. In support of this proposal, Judge 
Latimer's dissent in the Musguire case and in the case of United 
States v. McCann, 8 USCMA 675; 25 CMR 179, could be used. The McCann 
case was reversed due to command influence which resulted from a 
lecture by the Staff Judge Advocate which was attended by the court 
members. But also in the McCann case, a blood sample was obtained 
from the accused without his consent and the results of the analysis 
of such blood were admitted in evidence over objection at the trial. 
Judge Latimer in his dissent, realizing that this question would 
again arise during the rehearing, held that the results of the analysis 
would be admissible. Also to support this proposal, we may use the 
dissent by Chief Judge Quinn in the case of United States v. Barnaby, 
5 USCMA 63, 17 CMR 63. In that dissent, Judge Quinn stated that 
it was not a violation of the prohibition against compulsory self- 
incrimination to require an accused to submit to fingerprinting, 
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place his foot in a track, submit to an examination of his person for 
scars, be forcibly shaved, have his hair trimmed, grow a beard or try 

on a garment to determine its fit. This reasoning was justified by 
stating that these acts do not involve an affirmative conscious act on 

the part of the individual affected by the demand. The acts were further 
distinguished by the fact that should the individual refuse to comply with 
an order, reasonable force only would be required to accomplish the ob- 
jective. Judge Quinn did not specifically include in the above examples 
the withdrawal of a blood sample but it is believed that such action would 
dovetail perfectly with those named and also that reasonable force only 
would be required to accomplish the objective. Certainly there is no more 
of an affirmative or conscious act on the part of an accused when a blood 
sample is withdrawn than when his hand is placed upon an inked pad to 
obtain his fingerprints nor when he may be required to grow a beard. 


AMONG OUR JUDGE ADVOCATES 


Colonel Martin Menter who was recently assigned to duty as Special 
Attorney with the Federal Aviation Agency has been appointed as a member 
of the Committee of the Section of International and Comparative Law 
and a member of the Standing Committee on Aeronautical Law of the 
American Bar Association. 


Colonel Thomas R. Taggart has been appointed Vice Chairman for 
Military Law on the Military Law and Justice Committee on the Federal 
Bar Association. 


Colonel James S. Cheney is an Advisory member of the American 
Bar Association Committee on Armed Services. 


IN MEMORIAM 


Judge Advocates profoundly regret the passing of Colonel John 
E. Blackstone, Judge Advocate USAF (Retired) and extend to members 
of his family their deepest sympathy. 
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MARITAL MISCONDUCT AND CLASS Q ALLOTMENTS 


By 
Captain Bowen C. Tatum 
Air Force Accounting and Finance Center 


The Commander, Air Force Accounting and Finance Center, has 
the legal authority to discontinue a class Q allotment for an 
airman's wife or uphold an airman's refusal to establish an allot- 
ment for a wife. The Secretary of the Air Force delegated this 
authority to the Commander, Air Force Accounting and Finance Center, 
under Section 10 of the Dependents Assistance Act of 1950 (50 U.S.C. 
App. 2210). Exercise of his authority is based upon presentation 
of "conclusive and irrefutable evidence" of marital misconduct on 
the part of the wife, such as adultery or desertion of the airman 
without cause (Paragraph 20536c, AFM 173-20, 12 December 1957). 


The authority of a Secretary of a military department under 
50 U.S.C. App. 2204(h) to permit waiver of the requirement for a 
class Q allotment for an adulterous or deserting wife was not always 
conceded. In 1950 the prevalent legal view was that the existence 
of a lawful wife was sufficient reason for her entitlement to allot- 
ment benefits, irrespective of the member's protests, unless his 
protests were supported by a court order which relieved him of his 
support duty, or a written waiver from the wife. Section 102(g) 
of the Career Compensation Act of 1949 (37 U.S.C. 231(g) ) was cited 
to support this position. This section in unqualified language 
defined the word "dependent" as including at all times and in all 
places the lawful wife of any member of the armed forces. No express 
provision was contained in the statute to permit discontinuance of 
such allotment in a bona fide case of abandonment of the airman or 
infidelity on the part of the wife. 


Some military and civilian lawyers raise more fundamental legal 
questions than those mentioned above. These lawyers believe that 
administrative action by the Air Force, which discontinues class Q 
allotments because of the wife's marital misconduct or refusal to 
establish a class Q allotment for the same reason, usurps the civilian 


The author is a graduate of the Southern Methodist University Law 
School and a member of the Texas bar. 
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courts of their jurisdiction to administer family law. In United 
States v. Robson, 164 F. Supp. 80 (D.C.N.D.Ohio 1958), a Federal 
District Judge rejected an analogous contention. It was urged that 
only a court of competent jurisdiction could determine the marital 
status of parties and hold a marriage invalid after a full hearing. 
The court held that the administrative determination made by the 
Secretary of War that a certain woman was the proper person to re- 
ceive a family allowance was not an annulment of a marriage or a 
final determination of the marital status of the parties. It is 

true that family law is primarily the concern of states because 

there is no federal law of domestic relations (De Sylva v. Ballentine, 
76 Sup. Ct. 974 (1956); Wood v. Wood, 320 S.W. end 807 , S. Ct. Texas 1959) 


The United States Supreme Court discussed the relationship 
between the Federal Government and a member of its armed forces in 
United States v. Standard Oil Co. of California, et al (67 Sup. 

Ct. 1604, 1607 (1956) ). At least one of the principles enunciated 
there is for application here. The United States Supreme Court 
explained: "Perhaps no relation between the Government and a citizen 
is more distinctively federal in character than that between it and 
members of its armed forces. To whatever extent state law may apply 
to govern the relations between soldiers or others in the armed forces 
and persons outside them or nonfederal governmental agencies, the 
scope, nature, legal incidents and consequences of the relations 
between persons in the service and the Government are fundamentally 
derived from federal sources and governed by federal authority .. .”". 


The nature of a basic allowance for quarters should be analyzed 
in view of this relationship as explained in the above language 
quoted from United States v. Standard Oil Co. of California. It is 
an allowance from the Federal Government as a reimbursement for 
money expended by the airman for private quarters where he was not 
furnished government quarters (Odell v. United States, 36 Ct. Cl. 
194 (1903); Byrne v. United States, 87 Ct. Cl. 241, 1938). As such, 
an allowance for quarters represents federal appropriated money 
which cannot be defeated or diverted from its designated purpose 
by reason of state law (Buchanan v. Alexander, 4 How. 20 (1846) ). 
This allowance is a credit on the airman's military pay record. It 
is not an allowance paid his wife, even though it subsequently forms 
a part of her class Q allotment check. Because the Air Force controls 
exclusively the credit and payment of pay and allowances to its 
members, the jurisdiction of the state courts is not impugned, nor 
is it really involved. To emphasize this point, the credit of federal 
money to the military pay record of an Air Force member is an ex- 
clusive federal function which involves the application of both the 
military and fiscal powers of the United States. 
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What was the background for the change in legal position? 


Section 6 of the Dependents Assistance Act of 1950 (50 U.S.C. 
App. 2206) permits the Secretaries of the military departments of 
the uniformed services, at their discretion and with or without 
the consent of the enlisted member concerned, to credit his military 
pay record with a basic allowance for quarters and force the payment 


of a class Q allotment to the wife. In 1951 the Judge Advocate General 


of the Navy ruled that Section 6 authorized the Secretary of the Navy 
to refuse payment of an allotment over the protest of a Navy enlisted 
member, when there was a satisfactory showing by the member concerned 
that his wife had been guilty of infidelity or desertion without 
cause (Op JAGN 1951/36, 1 Dig. Ops. Pay Sec. 79.1). 


A landmark legal opinion written in June, 1952 in the Office 
of the Staff Judge Advocate, Air Force Finance Center (now known 
as the Air Force Accounting and Finance Center), supported a dis- 
continuance of the class Q allotment to a wife after she had been 
adjudged guilty of adultery by a criminal court. The writer of 
the opinion stated that ". 


The opinion also noted that it had been held by some civilian courts 
that ih such cases the husband was not liable to third persons for 
necessaries furnished his wife. Section 6 of the Dependents Assist- 
ance Act of 1950; and the 1951 opinion of the Judge Advocate General 
of the Navy, were cited to support the legal proposition that the 
Secretary of the Air Force in these cases could waive the require- 
ment that an airman must have a class Q allotment for a wife. 


Furthermore, Section 4 of the Dependents Assistance Act of 
1950 (50 U.S.C. App. 2204(h), authorized the initiation, continuance, 
modification or discontinuance of allotments prescribed therein in 
accordance with such regulations as may be prescribed by the Secre- 
tary of the department concerned. Citing this statute and 26 Am. 
Jur., Husband and Wife, Sec. 340, Effect of Marital Misconduct, 
Separation and Divorce, the Military Pay and Allowance Committee 
of the Department of Defense advocated in Committee Action No. 90, 
dated 9 April 1954, to the Department of Defense, that the Secretary 
of a military department could at his discretion authorize the dis- 
continuance of an allotment. In July 1954, the Department of Defense 
concurred in actions which permitted the service secretaries to waive 
requirements for support of a wife in the case of desertion without 


cause and in flagrant cases of infidelity or other moral indiscretion. 


By Committee Action No. 90A, dated 24 September 1954, the Military 
Pay and Allowance Committee recommended that all services review 
their regulations to insure conformity with this position approved 
by the Department of Defense. 
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- Numerous cases have held that a husband 
may not be convicted for abandoning an adulterous or unfaithful wife ". 








The Secretary of the Air Force implemented the Career Compen- 
sation Act of 1949 and the Dependents Assistance Act of 1950 in 
Air Force regulations. Paragraph 20536c, AFM 173-20, 12 December 
1957, is one of these regulations. As stated in this regulation, 
consideration for discontinuance of the wife's class Q allotment 
is given when the airman presents "conclusive and irrefutable evidence." 
But the use of such strong words was not intended to incorporate in 
Air Force regulations an impossible degree of proof. It expressed 
a need for reliable proof that excluded speculative evidence. There- 
fore, at the Air Force Accounting and Finance Center, the principal 
administrative consideration and the true rationale of decision in 
these cases are the reliability and credibility of the evidence 


furnished, and whether the wife's marital misconduct is established 
as an ultimate fact. 





j 
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Paragraph 20536(c), AFM 173-20, 12 December 1957, also mentions 
that the evidence enumerated therein "may be" in certain forms. Legal 
opinions hold that there is a difference between the use of the words 
"shall be" and "may be" in a regulation. "Shall be" is mandatory 
and admits of no choice. "May be" is permissive; therefore, the 
Staff Judge Advocate at the Air Force Accounting and Finance Center 
has concluded that this Air Force regulation is flexible enough to 
permit the use of other kinds of evidence not specified in the regula- 
tion pertaining to marital misconduct. 


2S = 


The wife of an airman can lose her class Q allotment by deserting 
him without cause. Some forms of evidence of this fact include: 


1. Her written admission that she deserted or abandoned 
him with the intention not to return. Sometimes these admissions 
are found in her letters. Original written admissions or photostatic 
copies of her written admissions may be submitted. A typewritten or 
other copy, even though certified as a true copy, will not be accepted. 


2. Affidavits which relate facts known to the affiants, 
the basis for their knowledge, and their family relationship (if any) 
with the airman. It is emphasized here that the husband is not under 
a testimonial disqualification because of Paragraph 20536e(2), AFM 
173-20, 12 December 1957. His affidavit is taken with other evidence 
in reaching a decision. 


ae 


3. A certified copy of a court order which has determined 
that the wife is guilty of desertion without cause. 


Sexual relations with a man other than the husband can also 


result in a forfeiture of the wife's class Q allotment. However, 
in one case presented to the Commander, Air Force Accounting and 
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Finance Center, the sexual relations were between two women. Some 
forms of acceptable evidence of this type of marital misconduct 
include: 


1. A written admission or photostat of a written admission 
from the wife in which she admits adultery. These, too, are frequent- 
ly found in her letters. As stated above, a typewritten or other 
copy, even though certified as a true copy, is not sufficient evidence 
for the purpose of discontinuing a class Q allotment. 


2. Affidavits from persons who have knowledge of the facts, 
the basis for their knowledge of these facts, stating whether or not 
they bear family ties with the airman. Sometimes affidavits are 
accepted from the man allegedly involved that he had sexual inter- 
course with the wife. 


3. <A certified copy of a judgment which shows the wife 
has been convicted of a sexual offense such as prostitution, adultery 
or lascivious cohabitation, subsequent to the date of marriage. 
Similar offenses are included in this category. 


4. Evidence that the wife married another man after her 
marriage to the airman. Such evidence may be a certificate of 
marriage or affidavits from people who know the facts and circum- 
stances of this event. 


5. A certified copy of a birth certificate, testifying 
to the birth of a child to his wife, and proof of non-access on 
the part of the member. Showing foreign duty by the airman during 
the time when, in the course of nature, the child must have been 
conceived, is the principal accepted method for proving "non-access". 


6. Medical evidence that the member was impotent or 
sterile during the time when, in the course of nature, the child 
must have been conceived. In the medical category of evidence is 
included blood grouping tests that signify that the child is illegi- 
timate, thereby establishing the wife's adultery. 


7. Reports from investigative agencies, such as the 
Office of Special Investigations, Federal Bureau of Investigation, 
local police and public welfare boards. 


8. Photographs showing the wife and her paramour in an 
act of adultery. For obvious reasons, these cases are few. Explan- 
ation of the circumstances and identification of the parties in the 
photographs should accompany such evidence. 
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While the class Q allotment under the present system cannot be denied 
the wife solely on her husband's request, there is no prohibition against 
his submitting any explanation or argument that he desires at the time 

his evidence is submitted. Such explanations or arguments are helpful in 
interpretation. As a remedy against incompletely developed requests, the 
Air Force Accounting and Finance Center, in the 24 January 1958 issue of 
the United States Air Force Accounting and Finance Technical Digest, 

urged that legal assistance officers be utilized in these cases. This is 
still good advice. 


AFR 35-29, 6 September 1956 (Private Indebtedness and Support of 
Legal Dependents ), pertains to officers and enlisted members. As to 
enlisted member cases, when the establishment or continuation of a class 
Q allotment is in issue, the requirements of AFR 35-29 should be read 
in conjunction with the specific regulations in AFM 173-20. The state- 
ment therein, that failure of Air Force personnel to provide adequate 
support for their legal dependents without good cause reflects adversely 
upon the Air Force, implies that consideration should be given to marital 
misconduct as "good cause" for not providing such support for a wife. The 
further statement that pending or contemplated court action does not re- 
lieve an individual from the obligation of providing support should also be 
read in conjunction with the specific provisions of AFM 173-20 and prin- 
ciples discussed in this article. 


BOOK REVIEW 


"THE MODERN LAW OF LAND WARFARE" - Greenspan 
Los Angeles: University of California Press 


The urgent necessity of re-codifying the laws of war -- and for 
drafting an authoritative body of rules to govern air warfare--has 
again been brought to the fore in Morris Greenspan's work on "The Modern 
Law of Land Warfare." Mr. Greenspan rightly points out that the laws 
of land warfare have not caught up with the advances in modern military 
weapons, post-World War II legal developments, or the four Geneva Con- 
ventions of 1949. Recent developments, he says, "have all rendered 


imperative the restatement of that law." What the author is apparently 
seeking is an enforceable and universally agreed-upon code, which would 
tell a country or a military commander: "You can't do this; you can do 


that." To a large extent he is seeking to put military conduct almost 
completely in the sphere of legal black and white. This is the lawyer's 
dream. 
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The author's plea for a formulation of the rules of air warfare, 
however, has considerable merit. To date the only good start in the 
field has been made by the Federal Republic of Germany in its 1956 
manual on the international law of warfare (JAG Bulletin, March 1959). 

A more documented and complete work on this subject, titled "Law 

of Air Warfare," will soon be issued by the Office of The Air Force 

Judge Advocate General. Both these works -- neither of which is mention- 
ed by Greenspan -- are purely national in character, and can serve only 
as a starting point for further international commissions assigned to 
draft an air warfare code. 


The basic problem of the rules of warfare, however, has been skirted 
by Mr. Greenspan, who in essence places the main sanctions for the inter- 
national law of war on the mutual fears of the belligerent parties. The 
primary reason why the laws of warfare will be adhered to, Mr. Greenspan 
implies, is the threat of reprisal by the injured party. This, undoubted- 
ly, can be a strong compelling factor, but it cannot substitute for a 
more universal and forceful sanction compelling adherence to internation- 
al law, whether that be the laws of war or peace. 


Within the so-called Western Community of Nations one major co- 
hesive force spurring the observance of international law is the aim of 
the member nations of maintaining the community. No such community of 
nations or interest exists between the Western Community and the U.S.S.©., 
this eliminates the traditional bonds which tie nations to the observance 
of the international law of war and peace. In these circumstances, Mr. 
Greenspan's sanction of reprisals may be the closest one can come to a 
concrete sanction for the lawful conduct of hostilities. 


The Greenspan work, while presenting no new elaborations on the 
content of the laws of warfare, is a good summary for both lawyer and 
layman of current laws and usage in land warfare, by providing both 
background material and comparisons of various national codes of land 
warfare, it should be well accepted as a basic reference manual and teach- 
ing text in the field. 


By Frank M. Best, M.S., Catholic University of America (International 
Law and Relations) - Staff Writer, Army Navy Air Force Journal. 
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COURT REPORTERS 


The Bulletin has been informed that, although a Recruiting Notice 
in the May issue was very successful, vacancies again exist for court 
reporters in Alaska. A GS-6 and a GS-7 are needed at Elmendorf Air 
Force Base (Anchorage) and a GS-7 vacancy exists at Ladd Air Force Base 
(Fairbanks). For further details see May issue of The Judge Advocate 
General's Bulletin and contact Staff Judge Advocate, Hq Alaskan Air 
Command, APO 942, Seattle, Washington. 
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NOTES 


ASSIGNMENT PREFERENCES 


All judge advocate officers returning from overseas to the ZI 
for reassignment during the months of January 1961 through June 1961, 
should insure that The Judge Advocate General is aware of their 
assignment preferences. This may be accomplished by either writing 
an informal letter to Headquarters USAF, AFCJA-4 stating your preferences, 
or having them entered on your AF Form 11 which is maintained by the 
custodian of your unit personnel records. However, in the latter case, 
each individual should make certain that the unit personnel records 
section forwards a faxcopy of the AF Form 11 to The Judge Advocate 
General as required by paragraph 10c, Chapter 7, AFM 35-9. 


In addition, officers with a foreign service selection date as 
indicated (or earlier) opposite the grades shown below should insure 
that their overseas assignment preferences are up to date: 


FSSD 
Lt. Col 1956 
Major 1956 
Captain 1957 
Lt 1957 


This may be accomplished in the same manner as stated above. In this 
connection, however, preferences should be stated so as to conform 
with the specific assignment policies of The Judge Advocate General 
as published in the November 1959 JAG Bulletin. 


JUDGE ADVOCATE ORDERS 


There has been a noticeable decrease in the receipt, by The 
Office of The Judge Advocate General of orders affecting the assign- 
ment and status of judge advocate officers. 
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It is essential that The Judge Advocate General have at his 
disposal the most accurate and current information available concern- 
ing each judge advocate to assist him in making assignments and program- 
ming personnel requirements. Consequently, it is requested that the 
Staff Judge Advocate of each general courts-martial jurisdiction forward, 
as soon as available, one copy of each of the following types of orders 
affecting judge advocate officers under his jurisdiction: 


Release from active duty 

Assignment or Reassignment Orders 

Change in Date of Separation 

Change from DOS to Career Reserve Status 
Reassignment from JAG Duties 

Promotion from 2nd Lt to lst Lt 

Change in DEROS 


These orders should be forwarded to Headquarters USAF (AFCJA-4), 
Washington 25, D. C. A letter of transmittal is unnecessary. 


ERRONEOUS ROTATION DATES 


A number of hardships have arisen through errors in the establish- 
ed DEROS of judge advocates serving overseas. It is the individual 
officer's personal responsibility to notify his major command Staff 
Judge Advocate if the DEROS, as reflected in command rosters, is in 
‘error. Such corrective action should be taken as soon as the error 
is discovered to facilitate the proper programming of a replacement 
and the reassignment of the overseas returnee involved. 


OVERSEAS EXTENSIONS 


Those desiring to extend their service overseas are waiting too 
long to submit their requests for such extensions. In general, such 
requests must be submitted to Hq USAF at least one year in advance of 
the termination of the normal tour if they are to receive favorable 
consideration (e.g., a judge advocate with an October 1960 DEROS 
should have submitted such request so as to reach Hq USAF no later than 
31 October 1959). Unless such a lead time is adhered to, extensions 
require cancellation of forecasts, both as to the returnee and his 
replacement, with a resulting possibility that some ZI requirement may 
remain unfilled. 
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OPINIONS — MAJOR COMMANDS 


The Bulletin will, from time to time, publish opinions rendered 
by Staff Judge Advocates in the Major Commands which present problems 
of general interest as a means for exchange of ideas and research. 


SEARCH AND SEIZURES - Security Searches of Desks 


1. The security section of Headquarters Air Training Command 
recently requested an opinion from the Staff Judge Advocate as to 
whether or not searches were legal of office desks during non-duty 
hours by the use of a pass-key by authorized persons for the purpose 
of determining whether or not persons within the headquarters were keep- 
ing classified information in desks contrary to security regulations. 
The further question was asked as to whether or not evidence of security 
violations so discovered could be used in trials by courts-martial of 
military offenders, if any. The following was the reply: 


"1. The Fourth Amendment to the Constitution 
provides that "The right of the people to be 
secure in their persons, houses, papers, and 
effects, against unreasonable searches and 
seizures shall not be violated ***". In the case 
of United States v. Blok, (188F 2d 1019 (1950), 
The United States Court of Appeals, District of 
Columbia Circuit, held that a Government civilian 
employee had sufficient interest in her assigned 
desk (in a public building) to preclude search 
thereof without a warrant, notwithstanding the 
fact that the employee's supervisors had con- 
sented to the search by police officers. How- 
ever, as early as 1952, the United States Court 

of Military Appeals recognized and affirmed a 
military commander's power to search military 
property within his jurisdiction, as well as his 
authority to delegate this power. The basis for 
such authority to search lies in the reason that, 
"Since such an officer has been vested with unusual 
responsibility in regard to personnel, property, and 
material, it is necessary that he be given commen- 
surate power to fulfill that responsibility”. 
(United States v. Doyle, 4 CMR 137; United States 
v. Florence, 5 CMR cay This rule with respect 


to the power of a military commander has been 





recognized and approved by the Federal courts 
(United States v. Best, 76 F. Supp 857; Richard- 
son v. Zuppann, Ol F. Supp 809). 

"2. The above cited decisions of the Court of 
Military Appeals were severely restricted in a 
recent opinion of that Court with reference to 
a.military commander's authority to search the 
person of a member of his command. In the case 
of United States v. Professor Brown (Specialist 
Fourth Class, U.S. Army), decided on 27 June 1959, 
10 USCMA 482, 28 CMR 48) the court held that a 
commander must have probable cause prior to order- 
ing a search of the person of a member of his 
command. However, the court pointed out very 
clearly that the commander's authority to order 

a search in order to safeguard security was not 


in issue. The words of the court in this regard 
are as follows: 


"While we recognize the commanding officer's 
traditional authority to conduct a search in order 
to safeguard the security of his command, that 
issue is not presented here." (10 USCMA 489, 28 
CMR 55). 


"In the Brown case, supra, the Court also specifi- 
cally pointed out that it was dealing with a search 

of the person rather than a search of property. 

This was pointed out as the Manual for Courts-Martial, 
1951, provides that a commander may authorize "search 
of property which is owned or controlled by the United 
States and is under the control of an armed force, 

or of property which is located within a military 
installation . _ 


"3. It is our opinion that under the law, as it 
stands today, a commander, or one properly designa- 
ted by him, may authorize the search of desks 
located on military installations for the purpose 

of insuring the proper safeguarding of military 
security information. It is our further opinion 
that evidence obtained in such searches may be used 
in administrative or judicial proceedings taken 
against violators of military security regulations." 


(Air Training Command, JAG Bulletin 59/41, dated 17 November 1959) 
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LINE OF DUTY - Use of Statements Made To Doctors by Injured Persons 


AFR 35-67- 


1. Question: Whether or not statements, oral or written, made to 
doctors in the course of treatment for injury may be used in determining 
whether or not injury was incurred in line of duty when the injured 
person has not been advised of the content of 10 USC 1219. 


2. In military law no privilege attaches to statement made by 
patients to attending physicians (Par. 151c(2), MCM, 1951, ACM 6280, 
Wright, 8 CMR 850). 10 USC 1219 provides only that a person may not 
be required to sign a statement of any nature relating to an injury and 
if he is required to sign such a statement against his own interests, it 
is of no force and effect. The wording of the statute clearly indicates 
that the only prohibition is against the use of a statement which the 
individual has been required to sign. The rules governing the admission 
of evidence in criminal cases are more restrictive than those governing 
the administrative investigations. We cannot therefore conceive that 
statements which would be admissions in courts-martial are not to be 
considered in a routine administrative determination. 


3. It is our opinion, therefore, that oral statements and written 
statements when not required to be signed may be made by an injured person 
to an attending doctor, whether or not an admission against interest, 
may be used in line of duty investigations. 


(ATC Training Command JAG Bulletin 59/42, 19 November 1959) 
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INFORMATICN FOR DIRECT APPOINTEES 


Based on a recommendation submitted by Colonel Kenneth B. Chase, The 
Judge Advocate General's Department is planning to furnish unit Staff 
Judge Advocates with the names of direct appointee attorneys, attending the 
Officer Basic Military Course at Lackland AFB, Texas, who are forecast- 
ed for assignment to the various unit judge advocate offices. It is 
suggested that the Staff Judge Advocates of the gaining units contact 
these newly appointed officers prior to their arrival with a view toward 
assisting them with any helpful information about their new assignment, 
the base, off-duty activities, and conditions in general. Any type of 
informative pamphlet about the base, or community guide, should be in- 
closed with the letter. 


This information will not only be a boost to the morale of the 


newcomer, but will assist the Department in furthering the retention 
program for young military attorneys. 
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RECENT COURT CASES 


FEDERAL TORT CLAIMS ACT = Statute of Limitations 


On February 4, 1958 a patient at a government hospital brought 
action against the seller of an X-ray machine for injuries sustained 
April 27, 1956 when the machine fell on her. On May 1, 1958 the 
complaint was amended to include the United States as a party defen- 
dant. In its answer to the amended complaint, the seller interposed 
a cross-claim against the United States for contribution or indemnity. 
The Government moved that the cross-claim be dismissed on the ground 
that the claim against it was barred by the statute of limitations 
because the United States was added.as a party defendant more than 
two years after the alleged accident. 


Held: Motion to dismiss the cross-claim for contribution 
granted. The court observed that under the Federal Tort Claims Act 
the United States may be liable for contribution to a joint tort 
feasor (citing United States v. Yellow Cab Co., 340 U.S. 543, TALS. 
Ct. 399) and that the obligation may be enforced by an independent 
action, by a counter claim or by a cross claim, under Rule 13 of the 
Federal Rules of Civil Procedure. It further stated, however, that 
in some jurisdictions, including the District of Columbia, the right 
to contribution or indemnity arises only against a joint tort feasor 
who is directly liable to the injured party. In this case it found 
the United States was not directly liable to the injured party 
because her claim was barred by the two year statute of limitations 
in the Federal Tort Claims Act. The court noted that the two year 
limitation in the Federal Tort Claims Act, unlike ordinary statutes 
of limitations, is jurisdictional in that the running of the period 
not only bars a remedy but destroys the right. Slater v. Keleket 


X-Ray Corporation and the United States, 172 F. Supp 715; Up. Webs. Deis 
1959. 
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NAME 


CRAFT, William C. 
FIZER, Elmer P. 
GOLDSCHLAGER, Carl 
HARWARD, Thatcher 
HENDERSON, Daniel E. 
ROWLAND, Dwight R. 
SULLIVAN, Arthur J. 
TUCKER, Janna 


VAN VOORHIS, John H. 


BYERS, William N. 


ABERNATHY, John B. 


ADCOCK, Roy D. 


AIKENS, Edwin C. 
BRYAN, Jesse 0. IV 
BURCH, William M. II 


CASTLE, Arnold C. 


ASSIGNMENTS 


FROM 


LIEUTENANT COLONELS 


CONAC, ARRC 

Denver, Colo 

PACAF, 313th Air Div 
APO 239, SF, Calif 
HQ USAF, OTJAG 
Washington, DC 
USAFE, Det 2, USAFE 
APO 118, NY, NY 

AU, War College 
Maxwell AFB, Ala 
HQ USAF, OTJAG 
Washington, DC 

HQ USAF, OTJAG 
Washington, DC 

ATC, Hq ATC 
Randolph AFB, Tex 
HQ USAF, OTJAG 
Washington, DC 


Amended Assignments 


MATS, IADF 
APO 81, NY, NY 


MAJORS 


ADC, 460lst Spt Gp 
Paramus, NJ 

CONAC, 2347th AB Gp 
Long Beach Muni Aprt 
Long Beach, Calif 
USAFE, 2Oth Tac Ftr Wg 
APO 120 NY, NY 

ADC, 28th Air Div 
Hamilton AFB, Calif 
Hq USAF, OTJAG 
Washington, DC 

AU, CSC 

Maxwell AFB, Ala. 


PACAF, 313th Air Div 
APO 239, SF, Calif 
HQ USAF, OTJAG 
Washington, DC 

SAC, Fifteenth AF 
March AFB, Calif 
ADC, 460lst Spt Gp 
Paramus, NJ 

HQ USAF, OTJAG 
Washington, DC 
USAFE, 17th AF 

APO 12, NYNY 

PACAF, 314th Air Div 
APO 970, SF, Calif 
USAFE, Hq USAFE 

APO 633, NY, NY 

ATC, Hq ATC 

Randolph AFB, Tex 


AU, Hq AU 
Maxwell AFB, Ala 


USAFE, Det 2, USAFE 
APO 118, NY, NY 
ADC, 28th Air Div 
Hamilton AFB, Calif 


SAC, 4138th Cmbt Spt 
Gp, Turner AFB, Ga 
SAC, 3922d Cmbt Spt Gp 
APO 30, NY, NY 

USAFE, Hq USAFE 

APO 633, NY, NY 

ADC, 29th Air Div 
Malmstrom AFB, Mont 
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APPROX. 
MONTH 


Mar 60 
Mar 60 
Jun 60 
Jun 60 
Jun 60 
Feb 60 
Jun 60 
May 60 


Jun 60 


Cancelled 


May 60 


May 60 


May 60 
May 60 
Jun 60 


Jun 60 





CASALE, Richard S._ 


GIBBONS, George H. 
PRINCE, Robert A. 


TAYLOR, Edward R. 


WILLIAMS, Marshall G. 


WINDES, William S. 


ZANIEWSKI, Felix J. 


CONNER, Jerry E. 
COOKE, William M. 
DAVIS, John M. 
EDWARDS, Roy E. 
FAWCETT, Clinton B. 
FERRITER, John J. 
HOGUE, Norman K. 
KELLY, Eugene E. 
KING, J.T. 

KOSA, Milton E. 


LANE, Frank W. Jr. 


yy 


ASSIGNMENTS 


FROM 


MAJORS (Contd) 


SAC, 3960th Cmbt Spt Gp 
APO, 334, SF, Calif 
SAC, 3922d Cmbt Spt Gp 
APO 30, NY, NY 

HQ USAF, OTJAG 
Washington, DC 

HQ CMD, 1148th S/A Sq 
JUSMG, APO 285, NY, NY 
USAFE, Third AF 

APO 125, NY, NY 

HQ USAF, OTJAG 
Washington, DC 

AU, CSC 

Maxwell AFB, Ala 


CAPTAINS 


SAC, 4138th Cmbt Spt Gp 
Turner AFB, Ga 
Direct Appointee 


PACAF, 6486th AB Weg 
APO 953, SF, Calif 
Direct Appointee 


USAFE, 7030th Spt Gp 
APO 12, NY, NY 
PACAF, DO #47, OSI (IG) 
APO 929, SF, Calif 
Hq USAF, OTJAG 
Washington, DC 

ARDC, APGC 

Eglin AFB, Fla 
CAIRC, 5700th AB Gp 
APO 825, NY, NY 

AU, CSC 

Maxwell AFB, Ala 
Recallee 


APPROX. 
TO MONTH 


HQ USAF, OTJAG 
Washington, DC 
ADC, 4756th Air Def May 60 
Wg, Tyndall AFB, Fla 

SAC, 3960th Cmbt Spt Gp Jun 60 
APO 334, SF, Calif 

SAC, 16th AF Feb 60 
APO 283, NY, NY 

HQ USAF, OTJAG Jan 60 
Washington, DC 

SAC, 7th Cmbt Spt Gp 60 
Carswell AFB, Tex 

HQ CMD, 1100th AB Wg 60 
Bolling AFB 25, D.C. 


May 60 


PACAF, ATF Thirteen 
APO 63, SF, Calif 

SAC, 306th Cmbt Spt Gp 
MacDill AFB, Fla 

SAC, 95th Cmbt Spt Gp 
Biggs AFB, Tex 

SAC, 4080th Cmbt Spt Gp 
Laughlin AFB, Texas 
ATC, Amarillo TT Cen 
Amarillo AFB, Tex 

SAC, 817th Cmbt Spt Gp 
Pease AFB, N.H. 

CAIRC, 5700th AB Gp 
APO 825, NY, NY 

MATS, IADF 

APO 81, NY, NY 

ADC, Syracuse Air Def 
Sctr, Hancock Fld, NY 
SAC, Hq SAC 

Offutt AFB, Nebr 

AMC, Rome AMA 

Griffiss AFB, NY 





MASHBURN, Mayo L. 
MASON, Carl R. 


MORTELL, James R. 


ROBERTSON, Frederick R. 
RUTHERFORD, William F. 
SHOKES, Claude D. 
SWOFFORD, Herbert R. 
TERRY, Willard R. Jr. 


WHITE, Ernest J. 


WORDEN, John C. 


CHILCOTT, Thomas E. 
DeLEON, Armando 
FEICHTINGER, Duane C. 
HATCH, Stanley C. 
HODGSON, Earl E. Jr. 


JONAS, George S. 


ASSIGNMENTS 


FROM 


CAPTAINS (Contd 


AU, CSC 

Maxwell AFB, Ala 

SAC, 815th Cmbt Spt Gp 
Forbes AFB, Kans 
Direct Appointee 


MATS, 1607th AB Weg 
Dover AFB, Del 

ATC, Amarillo Tech Tng 
Cen, Amarillo AFB, Tex 
SAC, 7th Cmbt Spt Gp 
Carswell AFB, Tex 

ADC, Syracuse ADS 
Hancock Fld, NY 

SAC, 814th Cmbt Spt Gp 
Westover AFB, Mass 
PACAF, 6175th AB Gp 
APO 64, SF, Calif 


Amended Assignments 


Recallee 


FIRST LIEUTENANTS 
Direct Appointee 
Direct Appointee 
Direct Appointee 
SAC, 4082d Strat Wg 
APO 677, NY, NY 
Direct Appointee 


Direct Appointee 


USAFA, AF Academy 

Colo 

CAIRC, 5700th AB Gp 
APO 825, NY, NY 

AMC, 2750th AB Wg 
Wright-Patterson AFB 
Ohio 

PACAF, 6167th Spt Sq 
APO 76, SF, Calif 
PACAF, 6486th AB Weg 
APO 953, SF, Calif 
PACAF, 6431st AB Weg 
APO 235, SF, Calif 
USAFE, 20th Tac Ftr Weg 
APO 120, NY,NY 

ATC, 3535th Nav Tng Weg 
Mather AFB, Calif 
MATS, 1607th AB Gp 
Dover AFB, Del 


3550th Fly Tng Wg 
Moody AFB, Ga. 


Cancelled 


815th Cmbt Spt Gp 
Forbes AFB, Kans 

SAC, 807th Cmbt Spt Gp 
March AFB, Calif 

TAC, 4530th CC Tng We 
Williams AFB, Ariz 
ADC, 78th Ftr We 
Hamilton AFB, Calif 
SAC, 92d Cmbt Spt Gp 
Fairchild AFB, Wash 
AMC, SAAMA 

Kelly AFB, Tex 





KANE, William V. 
KIEFER, Ronald P. 
LEONARD, Lee R. 
MAHONEY, Shannon D. 
MENDENHALL, Jerry E. 
MILLER, Grant 

NERO, James J. 
ODELL, John B. 
PLOWDEN, Charles N. 


RIPPLE, Robert C. 


SCHMITT, Frederick J. 


TAYLOR, Claude A. Jr. 


THORP, Herbert H. 
VULEVICH, Edward J. 
WENDEL, Gary C. 


WILLIAMS, Douglas L. 


GRAY, Jay D. 


MILONE, Harry 
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ASSIGNMENTS 


FROM 


FIRST LIEUTENANTS (Contd 


ATC, Chanute TT Cen 
Chanute AFB, ILL 
Direct Appointee 


Direct Appointee 
Direct Appointee 


AMC, NAMAP 
APO 323, SF, Calif 
Direct Appointee 


Direct Appointee 
Direct Appointee 


ARDC, 320l1st AB Weg 
Eglin AFB, Fla 

TAC, 4530th CCrIng Weg 
Williams AFB, Ariz 
Recallee 


ATC, 3560th Plt Tng Wg 
Webb AFB, Tex 

SAC, 3922d Cmbt Spt Gp 
APO 30, NY, NY 

PACAF, 6143d AB Gp 
APO 929, SF, Calif 
Direct Appointee 


Direct Appointee 


Amended Assignments 


SAC, 815th Cmbt Spt Gp 
Forbes AFB, Kans 

SAC, 818th Cmbt Spt Gp 
Lincoln AFB, Nebr 


TO 


USAFE, Det 20 TUSLOG 
APO 22h, NY, NY 

ATC, Chanute TT Cen 
Chanute AFB, I11 


SAC, 4060th Cmbt Spt Gp 


Dow AFB, Maine 

ADC, Grand Forks ADS 
Grand Forks AFB, N.D. 
TAC, 354th Tac Ftr Weg 
Myrtle Beach AFB, SC 
USAFE, 7272d AB Wg 
APO 231, NY, NY 

SAC, 72d Cmbt Spt Gp 
APO 845, NY, NY 

ATC, 3535th Nav Tng Wg 
Mather AFB, Calif 
USAFE, 7305th AB Gp 
APO 84, NY, NY 

USAFE, 36th AB Gp 

APO 132, NY, NY 

ADC, 29th AD 
Malmstrom AFB, Mont 


SAC, 3960th Cmbt Spt Gp 


APO 334, SF, Calif 
TAC, 4th Tac Ftr Weg 


Seymour Johnson AFB, NC 


AU, 3800th AB Wg 
Maxwell AFB, Ala 

SAC, 806th Cmbt Spt Gp 
Chennault AFB, La 

AMC, 2750th AB Wg 
Wright-Patterson AFB 
Ohio 


SAC, 3918th Cmbt Spt Gp 


APO 194, NY, NY 
USAFE, 17th AF 
APO 231, NY, NY 


60 
60 
60 
60 
60 
60 
60 
29 
60 
60 
Mar 60 
Jan 60 


ASAP 


Jan 60 


Cancelleé 





ASSIGNMENTS 


FROM 
SECOND LIEUTENANTS 


STANSBURY, James N. ROTC ATC, Aerospace Med Cen 
Brooks AFB, Tex 


Amended Assignments 


AUSTIN, James T. TAC, 836th Air Div Cancelled 
Langley AFB, Va. 

BANNASCH, Richard F. ARDC, Hq ARDC Jan 60 
Andrews AFB, DC 

BELSON, Irwin V. PACAF, 6314th AB We Cancelled 
APO 970, SF, Calif 

FRANK, William H. AMC, MAAMA Cancelled 
Olmsted AFB, Pa. 

HATHAWAY, Rayburn B. Jr. PACAF, 6102d AB Wg Cancelled 
APO 328, SF, Calif 

HEIMERT, Robert L. HQ USAF, OTJAG Dec 59 
Washington, DC 

OSER, Alvin V. SAC, 4083d AB Gp Cancelled 
APO 23, NY, NY 

RACINE, Norman H. AMC, SMAMA Nov 59 
McClellan AFB, Calif 


SHAPE OF THINGS TO COME FOR THE RESERVISTS 


The Judge Advocate General's Department Reservists may expect a new title 
in the near future. As members of a profession and partners in the Air Force's 
law firm the 'front office' believes they should have a title commensurate with 
their status. It is therefore proposed to call them "Associates". Comments 
regarding this proposed change will be welcomed. Programs presently in planning 
stages will also change the status of our Associate Judge Advocates in many 
other respects. Full details will be published in a future issue of the Bulletin. 
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